ISSDRD go A% "
IN THE COURT OF COMMON PLEAS g, yit-ssy g S AEeY
“W‘&_

DIVISION OF DOMESTIC RELATIONS...
HAMILTON COUNTY, OHIO

CASE NO. DR0500131

ELLEN L. TURNER
JUDGE PANIOTO

Plaintiff, :

Vs, . MAGISTRATE THEILE

JON H. ENTINE SUBPQENA DUCES TECUM
FOR DOCUMENT PRODUCTION
Defendant. : '
; i
TO: AOL,LLC ! 1||1‘

Attn: Custodian of Records | ! | '
22000 AOL Way ﬁ I} !
' D69049327 '

Dulles, VA 20166

ggé §ATE OF OHIO, COUNTY OF HAMILTON SS

_'GE §§ < @J are required to appear before a notary public in and for the County and State on
g;g fhursdg; July 20, 2006 at 900 AM at the offices of Buechner, Haffer, O'Connell, Meyers &
§§§ “Koenlat o, LP A, 105 East Fourth Street, Sute 300, Cincinnati, Ohio 45202, t6 produce
co= records hereinafter referred to

You are required to bnng with you and produce the documents listed on thé attached

Exhibit “A"

This 1s a Records Subpoena Cnly, and in lieu of your personal delivery of these records

on the date noted, you may send certified copies of all such records that are in your possession,
custody and/or control to Robert J Meyers, Esq, of Buechner, Haffer, O'Connell, Meyers &

Koenig Co, LP A, located at 105 East Fourth Street, Suite 300, Cincinnati, Ohio 45202, prior

to Thursday, July 20, 2006 A proposed certificate 1s attached
This Subpoena 1s Issued pursuant to Rule 45 of the Ohie Rules of Civil Pro:cedure by

MEYERS & KOEMNIG
CO,LPA
Suite 300
105 East Fourth Street
Cincinnot, Oho 45202
{513) 579 1500

BUECHNER, HAFFER,
Robert J Meyers, attorney of record in the within cause pursuant to division (A)2) of said rule




BUECHNER, HAFFER,
MEYERS & KOENIG
CO,LPA

Sarte 300
105 East Fourth Street
Cincinnati, Ohio 45202
1513) 579-1500

Fall not under penalty of Law

. ,
WITNESS my hand this f day of \ lu Z% ,
2006 at Cincinnat), Hamilton County, Ohio '

Rebert J Me?érs‘(oo/( %9)

CERTIFICATE OF SERVICE

| hereby certify that a true and accurate copy of the foregoing Subpoena Duces Izcum
for Document Production to Google, Inc has been served by ordinary U S Mail this 5 day
of July, 2006 upon Sallee M Fry, Esq, Law Office of Sallee M Fry, 2345 Ashland Avenue,
Cincinnati, Ohio 45206 and upon Randa! S Bloch, Esq , Wagner & Bloch, LLC, 2345 Ashland

Avenue, Cincinnati, Ohio 452086 .

Robert J Mefer§ # 589
Attorney for'Defeddant
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MEYERS & KOEMNIG
CO,LPA

Suite 300
105 East Fourth Sireet
Ceincnnat, Ohia 45202
{513) 579 1500

CERTIFICATION

STATE OF VIRGINIA )
) S
COUNTY OF }

Under penalty of penusy, | hereby verfy that | am the authonzed Custodian of Records
of AOL, LLC, and am duly authorized to certify that the attached copies are copies of the
complete records relating to AOL, LLC |

{ further venfy that the onginals of these documents were made at or near the ﬁme of the
occurrence of the matters set forth theremn, by {or from information transmitted by) a pe:rson with
knowledge of those matters

The documents were kept under my control and in the usual manner and course of
business of AOL, LLC

Each document was made 1n the usual manner and course of business of AOL, LLC,

according to the customary standards of this office

Records Custodian

Sworn to and subscribed before me this day of , 2006

Notary Public
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Ohio Rulas of Civil Procedure
Rule 45. Subpoena

(C) Protection of Persons Subject to Subpoenas

&) A party or an attorney responsible for the 1Issuance and service of
a subpoena shall take reasonable steps to avoid imposing undue burden
or expense on a person subject to that subpoena

(2)(a) A person commanded to produce under divisions (A){(1)(b) (n), (),
(), or (v) of this rule need not appear in person at the place of production
or inspection unless commanded to attend and give testimony at a
deposition, hearing or tnal '

(b) Subject to division (D){(2) of this rule, a person commanded to
produce under dwvisions (A)(1)(b)(u), (), (1v), or (v) of this rule may, within
fourteen days after service of the subpoena or before the time specified
for comphance if such time is less than fourteen days after service, serve
upon the party or attorney designated in the subpoena written objections
to production If objection 1s made, the party serving the subpoena shall
not be entitled to production except pursuant to an order of the court by
which the subpoena was i1ssued If objection has been made, the party
serving the subpoena, upon notice to the person commanded to produce,
may move at any time for an order to compel! the production An order to
compel production shall protect any person who i1s not a party or an
officer of a party from significant expense resulting from the production
commanded

(3) On timely motion, the court from which the subpoena was 1ssued shall
quash or modify the subpoena, or order appearance or production only
under specified conditions, if the subpoena does nay of the following |
(a) fails to allow reascnable time to comply,

(b) requires disclosure of privileged or otherwise protected matter and
no exception or waiver applies,

(c) requires disclosure of a fact known or opinion held by an expert
not retained or specfically employed by any party in anticipation of
itigation or preparation for tnal as described by Civ R 26(B)(4), if the fact
or opinion does not describe specific events or occurrences in dispute
and results from study by that expert that was not made at the request of
any party,

{d) subjects a person to undue burden

(4) Before fiing a motton pursuant to a diwision (C)3)(d) of this rule a
person resisting discovery under this rule shall attempt to resolve any
clam of undue burden through discussions with the 1ssuing attorney A
motion filed pursuant to division (C}3}(d) of this rule shall be supported
by an affidavit of the subpoenaed person or a certrficate of that person's
attorney of the efforts made to resolve any claim of undue burden
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(S)¥fa motion 1s made under division (C)(3)(c) or (C)(3)(d) of this rule, the
court shall quash or modify the subpoena unless the party in whose
behalf the subpoena Is 1ssued shows a substantial need for the testmony
or matenal that cannot be otherwise met without undue hardship and
assures that the person to whom the subpoena s addressed will be
reasonably compensated

(D)  Duties in Responding to Subpoena

(1) A person responding to a subpoena to produce documents shall,
at the person's option, produce them as they are kept in the usual course
of business or organized and labeled to correspond with the categories in
the subpoena A person producing documents pursuant to a subpoena
for them shall permit their inspection and copying by all parties present at
the time and place set in the subpoena for inspecton and copying |

(2) When mformation subject to a subpoena 1s withheld on a claim
that it 1s privileged or subject to protection as trial preparation matenials
under Civ R 26(B)(3) or (4), the claim shall be made expressly and shall
be supported by a descrption of the nature of the documents,
communications, or things not produced that s sufficient to enable the
demanding party to contest the claim -




EXHIBIT “A”

1 Copres of all iIncoming and outgoing emails associated with the
email address of runerun@aol com, held in the name of Ellen Turner, for

the penod of January 1, 2000 through date of receipt of this Subpoena .

]

107535

BUECHNER, HAFFER,
MEYERS & KOENIG
CO,LPA I

Suite 300

105 East Fourth Street
Cinainnoh, Ohio 45202
(513) 5791500




COURT OF COMMON PLEAS
DIVISION OF DOMESTIC RELATIONS
HAMILTON COUNTY, OHIO

Ellen L. Turner

Case No* DR0500131
File No E233969
Plaintiff CSEA 7053135062

-vs- MAGISTRATE’S ORDER
Judge Panioto
Jon H Entine Magistrate Theile

Defendant

The previous stay of discovery ordered June 22, 2006 1s rescinded. Discovery may
proceed on the 1ssues of the vahdity and enforceability of the parties’ prenuptial agreement All
discovery on these 1ssues shall be completed by September 1, 2006

Copies of this order have been maled to the parties or therr counsel This Order 18
effective immediately Esther party may appeal this order by filing a Motion to Set the Order
Aside within ten days of the date this order 1s entered The pendency of a Motion to Set the
Order Aside does not stay the effectiveness of this order unless the Magstrate or Judge grants a
stay.

@ =S

Magstrdte&dregory R Theile 06/30/2006

Copes sent by Clerk of Courts to
Randal S Bloch Esq, Attorney For Plaintiff
Glona S Haffer Esq, Attorney For Defendant

ENTFRED
JUN 30 200
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COURT OF COMMON PLEAS { o
DIVISION OF DOMESTIC RELATIONS
HAMILTON COUNTY, OHIO ‘ ‘
] |
q— 156 '
Em /M/WLM__ 6'"/‘7'55 { D688ss —/
Plaintiff / Petitioner Date :

caseNo DR OS5 0ol 3/
-vs/and- File No é_—'l > :S ?6?

Ol Entn. CSEA No

Defeydant / Petstioner p b
Judge e
Judge / Magistrate's
R CONTINUANCE
Whereas, Plaintiff / Defendant / Other , has(have) requested a continuance of the
hearing set for , 20 for the following reason(s)
[ conflict of trial assignment O continued 1n progress

[ for the presence of a necessary witness [ failure of service
3 for the presence of a party

[ to obtain additional information/discovery

Whereas, the complaint / petition / motion was filed on 77 5

and there have been previous continuances,
Whereas, [} no other party / counsel objects to this contmuance OR (0 objects to the continuance

THEREFORE, IT IS HEREBY ORDERED; / i

A1 9 V% L2 5 sl
D/Thls case 1s hereby continued to __ /)~ & at _{ "M/ am/pm fori_ hour(s), Court of Common Pleas,
Division of Domestic Relations, 800 Broadway 1n Courtroom 2=~ C <2 before Judge/Magistrate TZ LA WP

For (type of hearing)

O The motion for a continuance 1s denied

[Z]/{urther Orders are as follows: _Wﬁﬂm#m
poln /o el

7 v
i

This Order 1s effective immediately If a Magistrate has 1ssued this Order, either party may appeal the Order by filing a Mo-
tion to Set Aside the Order within ten (10) days of the date this Order 1s filed The pendency of a Motion to Set Aside the Or-
der does not stay the effectiveness of this Order unless the Magstrate or Judge grants a stay ‘

/&_\ ,-\//[
Judge / M{gﬂate

By signature below, both parties / counsel acknowledge receipt of this Order.

ENTERED
Other (§FEA /41N) 2 2 2006

] QO/YSFF  Other (CSEA/GAL)
/</ Z ©o £ 333
IWP—ARTY 1 ( ) PARTY?

DR 81 (Feb 2003) COURT .



COURT OF COMMON PLEAS
DIVISION OF DOMESTIC RELATIONS /
HAMILTON COUNTY, OHIO

Ellen L. Turner

Case No DR0500131
File No E233969

Plamnt:ff CSEA 7053135062
-vs- MAGISTRATE’S DECISION
WITH FINDINGS OF FACT
Jon H. Entine AND CONCLUSIONS OF LAW

Judge Panioto
Magistrate Theile
Defendant

An Entry, captioned “General Order of Reference” which 1s a matter of record in this
Court, provides .  that all matters be and are hereby referred to a Magistrate in accordance
with Rule 53 of Ohto Rules of Civil Procedure”

This cause came on for hearning on June 16, 2006 on the parties’ memoranda filed June
15, 2006 on 1ssues of law

The Plaintiff/Wife 1s represented by Randal S Bloch, Esquure and Sallee M Fry, Esquire
The Defendant/Husband 1s represented by Gloria S Haffer, Esqure and Robert J Meyers,

Esquire

FINDINGS OF FACT
For the purposes of this Decision, the operative facts are not m dispute The parties
married on May 15, 1994 1n Tarrytown, New York On May 11, 1994, the parties both signed a

Pre-Nuptial Agreement

The purpose of this Decision 1s to determine what applicable law will be apphlied 1n the
determination of the enforceability of the parties’ pre-nuptial agreement

The pre-nuptial agreement 1s replete with language indicating that the parties fully
understood this agreement, that each party had consulted with counsel prior to the execution of
this agreement and that they had voluntarnily entered mto 1t Each party’s counsel signed a
certification that each party had been fully informed as to the effect of this pre-nuptial

agreement 4




The agreement provided, in part,

Both parties hereto recogmize that this agreement 15 a pre-marital
agreement as defined 1n Califormia Family Code Sections 1610, et
seq Both parties understand and intend that the provisions of this
Agreement shall prevail over the provisions of law applicable 1n
“the absence of this Agreement

This agreement is executed 1n the State of Califormia and shall be
subject to and nterpreted under the laws of the State of California,
even though the parties intend to be marmed 1n the State of New
York this agreement contams the entire understanding and
agreement of the parties. ..

Although one pnmay purpose for entering 1nto this pre-nuptial agreement was to protect
the parties 1n the event of possible lIitigation and hiability resulting from Husband’s investigative
reporting activities at about the time of the agreement, the pre-nuptial agreement provides that,
“Such ultimate determination (of the potential claims against Husband) shall 1n no way effect the
efficacy of this agreement or any of 1ts provisions™ '

Wife now seeks an enforcement of the provisions of the pre-nuphal agreement under
California law Husband 1s requesting that the pre-nuptial agreement not be enforced and have
Ohio law apply to the 1ssues 1n this case '

CONCLUSIONS OF LAW
A Pre-Nuptial Agreement 1s a contract between parties contemplating marriage which

allows them to set forth their property nghts and economic interests
Contracts should be interpreted in accord with the parties intent as set forth by clear and
unambiguous language 1n their agreement.

The agreement of the parties to enter into a pre-nuptial agreement and to be bound by

L]

Califormia law does not violate a fundamental policy of this state

DECISION
The parties, by their agreement, have deternuned the applicable law to be applied in the
mterpretation of their pre-nuptial agreement Califorma law will be applied 1n determining

application, enforcement and interpretation of the parties’ pre-nuptial agreement



Vo' "
- - ]

|
§

i
Copies of this Decision have been mailed to the parties or their counsel Objections to this
Magistrate’s Decision must be filed within seventeen (17) days of the filing date of the
Magistrate’s Decision and a copy served on the opposing side

Lo A TS

Magstrgt€ Bfegory R Thele 06/16/2006

l
|

Copies sent by Clerk of Courts to

Randal § Bloch, Esquire, Attorney For Plamntiff
Sallee M Fry, Esquire, Attorney for Plaintiff
Glona S Haffer, Esquire, Attorney For Defendant

Robert J Meyers, Esquire, Attorney For Defendant

ENTRY ADOPTING MAGISTRATE’S DECISION i

Pursuant to Cival Rule 53, the Court hereby adopts the Magistrate’s Decision The timely
filing and serving of written objections to the decision, or of any civil post-judgment motions
pursuant to Appellate Rule 4, shall operate as an automatic stay of execution of this judgment
until the Court disposes of such objections or motions by vacating, modifying, or affirming
same '

If the Magistrate’s Decision addressed a post-decree motion for rehef, and, if no written
objections to same, or no civil post-judgment motions pursuant to Appellate Rule 4, are timely
fited and served, tms judgment constitutes a final appealable order, as defined in ORC Section
2505.02, and, accordingly, pursuant to Civil Rule 58(B), the Hamilton County Clerk of Courts is
hereby directed to serve upon all parties not in default for falure to appear, notice of this
judgment and its date of entry upon the Court’s journal A PARTY SHALL NOT ASSIGN AS
ERROR ON APPEAL THE COURT’S ADOPTION OF ANY FINDING OF FACT OR
CONCLUSION OF LAW UNLESS THE PARTY TIMELY AND SPECIFICALLY
OBJECTS TO THAT FINDING OR CONCLUSION AS REQUIRED BY CIVIL RULE
S3(EX3)

Judge, Court of Comimon Pleas
Division of Domestic Relations




BUECHNER, HAFFER,

2'CONNELL, MEYERS,

HEALEY & KOENIG
CO,LPA
Suite 300
105 East Fourth Straet
Cinannat, Ohjo 45202
{513) 579 1500

COURT OF COMMON PLEAS
DIVISION OF DOMESTIC RELATIONS

HAMILTON COUNTY, OHIO
ELLEN L. TURNER : CASE NO. DR0500131
Plaintiff, : JUDGE PANIOTO

MAGISTRATE THEILE
V.

DEFENDANT’'S BRIEF ON
JON H. ENTINE H APPLICABLE STATE LAW

Defendant.

. INTRODUCTION

Pursuant to the Court's directive on June 7, 2006, Defendant Jon H Entine (*Husband"),
by and through counsel, respectfully submits his Bnef on the Iegal issue of whether the Court

=
should apply Qhio law or California law to determine whether the partles Prer@rrtafﬁg;\&@ment

oo
1s valid and enforceable :E c't_-g:! __”ém
ot oo o4
~ o cé_é.’ﬂ
lt. STATEMENT OF THE RELEVANT FACTS m TV %=
O W S0z

The parties were marmed i May 1994 in Tarrytown, New York Four dags be%re‘fﬁear
marage, the parties signed a premantal agreement i California (the “Preméntal Agreement”),
where they had recently relocated Both parties were represented by Califormia legal counsel
The Premarntal Agreement states in Section 19 on page 17 that i shall be subject to and
interpreted under the laws of the State of California

At the time the Premarital Agreement was signed, Husband was writing an exploswe
Investigatory article for a magazine and had been threatened with defamation lawsuits in the
United States and the United Kingdom and was concerned about possible physical violence
The impetus for the Premanital Agreement was fear and a concern about protecting the parties

and preserving their assets, which would be irmmediately considered joint under Cahfornia law,

' A copy of the Premanital Agreement 1s attached as Exhibit A
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from the looming lawsuits The eventual pubhcation of the investigatory article sent the stock
price of the subject company plummeting more than $500 million

Pror to the marriage, Husband had been a news producer and executive for ABC News
and NBC News in New York City, and Wife was a manager at Cadbury Schweppes In
Connecticut Husband sacnficed his lucrative career in network television news 1o pursue a
new, less predictable, and less lucrative career in writing so that Wife could pursue her chmb up
the corporate ladder as a highly-paid business executive From the time they began dating in
1892 and during therr marnage, she worked for numerous companies including, n order,
Cadbury Schweppes in Connecticut Taco Bell in Orange County, Califormia, The Weather
Channel in Atlanta, Lirited Brands in Columbus, Kinko's in Ventura County, Califorma, Nike in
Portland, Turner & Associates in Agoura Hills, Calfornia, and Sara Lee in Cincinnati These
pasiions required the parties to relocate to seven different cittes between 1893 and 2002
Husband became invoived in consulting, pubic speaking and teaching in addition to writing

One child was born of the mammiage, namely, Madeleine (“Maddie”) Rose Entine, bom
May 22, 1998 Husband was the pnmary caregiver of Maddie during the mamage while Wife
focused her career and chmbed the corporate ladder

In the summer of 2002, the parties moved to Cincinnati when Wife accepted an
executive position with Sara Lee Corporation They have continuously resided in Cincinnatr
since 2002 All of therr tangible assets are located in Cincinnat

In October 2004, Wife announced that she wanted a divorce From Cctober 2004 until
January 19, 2005, the parties lived together as a family in the marital residence while
determining an appropriate way to end the marriage and arranging a mutually agreeable
parenting schedule

The parties’ living situation abruptly changed on January 20, 2005, while Husband was

In New York for a speaking engagement Wife began secretly packing up the house and moved

2




BUECHNER, HAFFER,
O’CONNELL, MEYERS,
HEALEY & KOENIG
CO,LPA
Sutte 300
105 East Fourth Shreet
Cincinnah, Chio 45202

{513) 579-1500

out of the marntal residence while Husband was out of town While Wife had the parties’
daughter watch, she stripped most of the mantai residence bare, including almost all of their
daughter’s furniture and clothes, and took a majonty of the parties’ financial and other important
legal documents to her new residence

On January 21, 2005, Wife filed her Complaint for Divorce, which was served the same
day on Husband Approximately one year after the Complaint was filed, in January 2006, Wife
advised Husband for the first time that she intended 1o seek the enforcement of ihe Premantal

Agreement

ill. LAW AND ARGUMENT

A. INTRODUCTION

The 1ssue before the Court 1s whether Ohio law or Califormia faw should govern the
parties’ Premantal Agreement While the 1994 Premarital Agreement states that California law

apphes, Husband submits that this Court should apply Ohio iaw, and not California law

B. OHIO LAW

The general rule in Ohio 1s that the law of the siate where the contract 1s to be performed
controls 2 When the parties to a contract expressly select a forum other than the place of
performance, then the tnal court will apply the test adopted by the Ohio Supreme Court In the
landmark case of Schulke Radio Productions, Ltd v Midwestern Broadcasting Co? to
determine the controlling state law The Schulke test provides as follows

The law of the state chosen by the partes to govem therr
contractual nghts and duties will be applied unless either the

chosen state has no substantial relationship to the parties or
the transaction and there Iis no other reasonable basis for the

2 Montana Coal & Code Co v Cimcinnati Coal & Coke Co {1804}, 69 Ohio St 351, paragraph one of the
syllabus
% (1983), 6 Ohio St 3d 436, 453 N E 2d 683

3
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parties' choice, gr application of the law of the chosen state
would be contrary to the fundamental policy of a state having
a greater material interest in the issue than the chosen state
and such state would be the state of the applicable law in the
absence of a choice by the parties *

Schulke enumerates two requirements for applying the chosen state law The first
requirement is that the chosen state must have a substantial relationship to the parties or the
transaction, or there must be some reasonable basis for the parties’ choice

Here, California, the chosen state, does not have a substantial relationship to the parties
or the transaction The parties do not have any relationship with California  They moved to
Cincinnati, Ohio in the summer of 2002 and have continuously lived in Ohio since 2002 They
purchased a home In Cincinnat that served as the martal residence Husband continues to
reside in the home as his primary and only residence Wife leased a home in Cincinnat that
serves as her primary and only residence The parties vote in Ohio They have Ohio dnver's
licenses They pay taxes in Ohio All of their tangible assets are located in Ohio

Husband 1s afflhated with the Ohio office of Northlich Public Relations, a full-service
public relations agency, as an independent contractor He Is also a writer, among other things,
and operates out of his Cincinnab home

Wife has established her own business in Ohio known as Tumer & Humbert, LLC, an
Ohio limited liabiity company She mantains an office and place of business for Turner &
Humbert, LLC in Cincinnat

The parttes’ minor daughter resides with the parties in Ohio, attends school in Ohio, and
enjoys a number of extracurncular activities in Ohio  All of her medical providers are located in
Ohio  This Court has approved a Shared Parenting Plan govering the parties' rights and

responsibilites regarding the minor child They have both expressed a commitment to live in

* 10 at syltabus (emphasis added)
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Ohio indefinitely and are sc tied by their Shared Parenting agreement The parties do not have
any relationship with Californta

There 1s no reascnable basis for the parties’ choice of Calfornia The parties were
marned in New York where they had been residing and working unti! shortly before their
marrniage when they moved to California for Wife's career opportunity After they decided to get
mamed (and even before they were formally engaged), the parties agreed that after they
marned they would jointly focus on Wife's career as a business executive and Husband would
discontinue his career in network television news and start a new career In writing to allow
maximum flexibility for Wife  Their plan was for Wife to ciimb the corporate ladder by seeking
the best opportunities at the best companies regardless of location Even before the parties
marned in 1994, Wife had commutted herself to a career track that involved frequent relocations
She had worked at Fnto Lay in Texas from 1984 to 1988 and at Cadbury Schweppes In
Connecticut from 1998 to 1993 before her position was terminated

Over the course of the next six years, from the fall of 1994 to the spring of 2000, Wife
held six jobs in six different ciies  Approximately nine months before the parties were married,
Wife accepted a position at Taco Bell Corporation located in Calfornia, and the parties
relocated to California  After less than two years, i1 1995, Wife left her employment at Taco Bell
to join The Weather Channel in Atlanta, Georgia, and the parties moved to Atlanta After about
a year in Atlanta, Wife left The Weather Channel Wife's next job was at Limited Brands, Inc in
Columbus, Ohio, and the parties’ moved 1o Columbus in the summer of 1996 Approximately a
year and half later, in 1998, Wife left the Limited for a position at Kinko's Inc, and the parties
retumed to California

Wife's employment at Kinko's Inc ended in 1999, and she was hired by Nike, Inc n
December 1999 The parties purchased a house in Portland, Oregon but Wife was abruptly

fired after only four months at Nike and before they moved into the Oregon home In the

S
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summer of 2002, Wife was hired by Sara Lee Corporation, and the parties left the west coast for
Cincinnati  Sara Lee was Wife's” seventh job in seven different cities since 1993 Wife was
terminated from her job in Apnil 2004, three months before the executive jobs at Sara Lee were
relocated to Chicago

Based upon the foregoing, it 1s apparent that the parties never intended to reman in
California or In any one particular state for any substantial period of tme They decided before
they were marrnied that they would relocate whenever and wherever a better employment
opportunity came along for Wife And they did relocate for seven different jobs California
happened to be the location of Wife's next job at the time the parties were to be marned That
position at Tacc Bell was merely a stepping stone for Wife to the next rung Under these
circumstances, it was unreasonable for the parties to select Califorma law, or any one particular
state law, to govern the Premantal Agreement

The facts of this case as applied to the first prong of Schulke demonstrate that the
parties did not make an effective choice and that the chosen state law should not govern their
premantal agreement According to the plain language of Schulke, Husband having satisfied
the first requirement need not proceed to the second requirement

However, for the sake of argument, Husband can show that California law should not be
appled based upon Schulke’s second requirement The second requirement 1s that the
appfication of the law of the chosen state must not violate the fundamental policy of the state
which (1) has a greater matenal interest in the determination of the ssue, and (2) 1s the state
whose law would be applied in the absence of a choice by the parties This means that if Ohio
has a matenally greater interest than Califormia in this matter, and Ohio law would have
governed the agreement if the parties had not specified otherwise, then California iaw cannot be

applied if it violates Ohio public policy
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Ohio law clearly would have applied sn this case had the parties not specified California
law in the Premantal Agreement Ohic is the place of performance of the Premantal
Agreement And Ohio has a matenally greater interest than Calfornia in the outcome of this
action As stated above, the parties live and work in Ohio They own real property in Ohio Their
tangible assets are located in Ohio The parties’ miner daughter resides with the parties and
attends school in Ohio  California has no interest in the outcome of this divorce action betweaen
two Ohio citizens

Califorria law must not be applied here because It 1s repugnant to Qhwo's fundamental
policy of equitable distnbution of property In particular, Section 6 D of the parties’ Premartal
Agreement is offensive to the basic principles underlying the equitable distnibution policy

Section 6 D of the Premarital Agreement states as follows

In the event the parties desire to acquire property jointly as
commuruty property, they shall do so by a separate writen
agreement so stating their intent to acquire community property,

and identfy the same with specficty There shall be no
community property acquired by the partes other than as

expressly stated |n_the event either party contributes any
money to improve or maintain an asset of the other party, the
contributing party shail have no community property interest

or separate property interest in the maintained or improved

asset and shall not be entitled to any reimbursement from the

other except as otherwise expressly agreed to in_writing
signed by both patties

The highlighted portion of Section 6 D 1s significant n that a literal application of this
language to the facts of this case, including Wife's tnckery and deception, could cause Husband
to forfert his share of all the family assets accumulated during the mamage and the substantal
inheritance (in excess of $550,000 00) he received from his father during the marriage

Husband used almost all of his inheritance to improve the parties’ mantal residence in

Cincinnati Husband has produced documentation tracing wirtually every penny of his

® See page 8 of the parties’ Premantal Agreement (emphasis added), copy attached as Exhibit A
7
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inheritance that he put into the mantal residence At all times during the marnage, Husband
reasonably believed and never doubted that the marital residence was jointly titled in both
parties’ names Durning this divorce proceeding, Husband discovered to his surpnse that Wife
had defrauded him by causing the residence to be titied solely in her name Wife never told
Husband that the mantal residence was not jointly titled Husband believes Wife has committed
fraud and breached her fiduciary duty A lteral interpretation of the Premantal Agreement (If
found to be valid and enforceable) could transforrn the marital residence into Wife’s separate
property and Husband's inhentance into Wife's separate property This result 1s untenable in
Chio

Ohio statutory law defines separate property n RC §3105 171(B)(6}) Specifically,
R C §3105 171(B)(6){2)() prowides that an inhentance by one spouse by bequest, devise or
descent durnng the marnage constitutes separate property of the recipient R C § 3105 171(D)
states that the court shall disburse a spouse’s separate property to that spouse Only in very
imited circumstances where equity dictates will a court make a distnbutive award consisting of
one spouse’s separate property to another

Additionally, according to RC §3105 171(H), “the holding of title to property by one
spouse Individually or by both spouses in a form of co-ownership does not determine whether
the property 1s marital property or separate property” Under the plain language of Ohio
statutory law, Wife’'s misconduct in secretly causing the marital residence to be titied solely in
her name would not diminish or eliminate Husband’s marital interest in the property The
language of the California premantal agreement, If interpreted Iiterally, could provide otherwise

By seekmng the enforcement of the Premantal Agreement, Wife has improperly
attempted to circumvent OChio law in an effort to have the mantal residence designated as her

separate property and to have Husband’s inheritance deemed her separate property In so
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doing, Wife has also attempted to defy the basic concept that no one should be permitted to
profit from her wrongful conduct ®
Section 9 of the Premarital Agreement also offends Ohic public policy That section

provides

The parties agree that any earnings, profits, perquisites, restduals,

income or benefits, no matter their nature, kind, or source, from

and after the marmage, including but not Imited to, salary,

residuals, bonuses, stock options, deferred compensation, and

retirement benefits, shall be the separate property of the party

earmng or acquinng such earnings, Income or benefits as though

the contemplated marnage had never occurred There shall be no

allocation made of any such earnings, income or benefits between

community property and separate property, and such earnings,

Income or benefits shall be entirely the separate property of the

party earning or acquiring the same The parties acknowledge

theirr understanding that in the absence of this Agreement any

earnings, residuals, Income or benefits resulting from the personal

services, skills, celebnty goodwill, industry, and efforts of either

party dunng the contemplated marnage would be community

property

Under this section, all of the income of any kind earned by Wife during the marriage, as

well as all money earned by Husband that was used to pay family expenses, including home
improvements, could possibly be charactenzed as Wife's separate properly despite the fact that
the parties never separated therr lives financially and had agreed to sacrifice Husband's career
In television to allow Wife to pursue her career This result is also contrary to RC §
3105 171(A)(3)(m), which expressly states that all income due to the labor, monetary, or in-kind
contribution of either or both spouses that occurred during the mamiage 1s mantal property
Husband loyally supported Wife and moved from state to state every other year or so to permit
Wife to improve her resume and earming power Husband assumed the basic household

responsibilities so that Wife could focus on her career It 1s inconcewable under Ohio law that

Husband would be denied all interest in the assets they accumulated jointly dunng the marriage

¢ Schrader v Equntable Life Assurance Soc (1985), 20 Ohio St 3d 41, 485 N E 2d 1031
9
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Likewise, Section 8§ of the Premantal Agreement, entitted Community Efforts in
Managing the Other Party's Separate Property iInterests, contravenes Ohio's policy of
compensating a party for his or her non-monetary contnbutions to the marmage  Durnng the
mamage, while Wife was vigorously pursuing her career, Husband devotad his time and effort
to managing the parties’ investments as well as the mundane details of the parties’ daily lives
He later served as the pnmary caretaker of the parties’ minor child  Husband's non-monetary
contributions are highly valued in Ghio law but are not give much, if any, credit in California

Section 13 of the Premarntal Agreement, entitied Debt Obligations on Separate Property
Interests, and Section 14 of the Premarital Agreement, entitled Unsecured Debt Responsibility,
are repugnant in that they deny the nght of reimbursement to a party who uses separate
property to pay the debts of the other party Husband poured all of his assets into the parties’
daly ving He pad for improvements to the parttes’ varous houses and routine living
expenses The Premantal Agreement denies Husband the ability to obtain reimbursement

Under the facts and circumstances of this case, Sections 6, 8, 9, 13, and 14 of the
Premarital Agreement are particularly onerous and unconscionable  Ohio domestic relations
courts as courts of equity have the unique ability to remedy onerous and unconscionable
premarital agreements It does not appear that California courts have statutory authonty to
correct repugnant and unconscionable property division

Considering the facts and circumstances of this action in connection with the second
prong of the Schulke test, this Court should not apply California law to the Premantal
Agreement This Court should apply Ohio law

There is a dearth of case law in Ohio on point with this action It appears that only the
Eleventh Distnict Court of Appeals has faced a chorce of law i1ssue in connection with a
premantal agreement In In re Estate of Davis (Dec 3, 1999), Ashtabuta App No 98-A-0085,

1989 Ohio App LEXIS 5751, unreported There, the parties signed a prenuptial agreement that
10
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contamed a choice of law provision stating that Texas law would control the agreement The
parties were married in Ohioc  Duning their twelve-year marriage, the parties spent part of each
year living iIn Ohio and Texas The wife had an interest in 3,460 acres of land in Texas

The wife died in Ohio, and the husband sought to set aside the prenuptial agreement
He argued that Ohio law should govern the agreement because (1) Ohio was the place of
performance, (2) the parties were married in Ohio, (3) the parties resided for part of the year in
Ohio, and (4) the wife’s will was executed and probated in Ohio The husband further claimed
that Texas had no significant relationship to the agreement

The Eleventh District applying Schutke disagreed with the husband It found that the
facts demonstrated that Texas had a substantial relationship to the agreement Specifically, the
Dawvis court painted to the wife's large land interest in Texas, the wife's bank account located in
Texas, the agreement was signed In Texas, and the parties resided in Texas for part of each
year for eleven years of thewr mamage The Dawis court concluded that the standards of Schulke
had been met, and the tnal court properly held that Texas law controlied

Dawvis turned on the specific facts of that case The operative facts in Dawvis undicated
that the parties had a substantial connection with the chosen state and that the parties made an
effective chaice of law

On the contrary, the parties in this case do not have a substantial (or any) connection
with the chosen state  Neither party has retained any interest in land located n Californa  The
home they once owned in California was sold years ago after they decided lo move to
Cincinnati for the Sara Lee position The parties do not have any bank or financial accounts in
Califormia  All of their tangible property 1s located in Ohio Since relocating to Ohio in 2002, the
parties have resided in Ohio all year round They do not reside in California or any other state

for part of the year Wife filed her Compiaint for Divorce in Ohio

11
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The facts do not supply a reasonable basis to find that California has a substantial relationship
to the agreement or the parties The parties have a substantial relationship to Ohio and only to
Ohio

Based upon the rationale of Daws, California iaw should not govern the parties’
agreement Chio has a greater interest in this case Ohio is the place of performance
California law is repugnant to Ohio public policy regarding the equitable distribution of property
Under the circumstances, Chio law should apply

Beyond the context of divorce proceedings, Chio courts routinely deny the application of
the state law designated by the parties to a contract based upon the factors of Schutke For
example, in J&L Speciaity Steei v Hammond Constr,” the Fifth District affirmed the trial court's
decision not to apply the chaice of law provision in a purchase order agreement designating
Pennsylvama law as the controlling state law even though Pennsylvania had a substantial
relationship to the parties and transaction because Pennsylvania law was contrary to Ohio’s
fundamental policy concerning indemnification

Likewsse, In Telmark, Inc, v PJT, Inc.,® the Fourth Distnct affirmed the trial court's
refusal to apply the New York choice of law clause In the parties’ lease contract, which would
allow the lessor to receive attorney fees The Te/mark court found that Ohio had a substantially
greater relationship with the parties and transaction than New York and that the lessor included
the New York choice of law provision to circumvent Ohio's rule against awards of attorney's
fees *

Here, the Court should follow the line of Ohio cases refusing to apply the choice of law

provision The particular facts of this case as applied to the requirements of Schufke militate

? (Aug 11, 1997), Stark App No 1996CA00370, 1997 Ohio App LEXIS 3900, unreparted, copy attached
as Exhitnt B
® Mar 2, 1993, Galha App No 82 CA 17, 1993 Ohio App LEXIS 1344, unreported, copy attached as
Exhibit C
®id
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against the application of California law to govem the parties' Premarital Agreement Ohio has a
matenally greater interest in the parties and the distribution of thewr property than Calforma
The parties lived in Cincinnati longer than they lived in any other city since they were married
The total time the parties lived in Chic (Columbus and Cincinnatt combined) 1s greater than the
time they lived in any other state, including California They are committed to the Shared
Parenting Plan approved by the Court and to making Cincinnati their permanent home
indefinitely, or at least untit therr minor child goes to college ten years from now The parties
were merely passing through Cahfornia when they signed the Premartal Agreement The
Premantal Agreement is at odds with Ohio’s equitable distribution policy Accordingly, Ohio law

should control

IV. CONCLUSION

For alt of the foregoing reasons, this Court should disregard the California choice of law

provision in the Premarital Agreement and apply Ohio law

Respectfully submitted,
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Y PR ITAL AGREEMENT

THIS AGREEMENT is made and entered into by and between
JON H ENTINE hereinafter "JON" and ELLEN TURNER hereinafter

"ELLEN" with reference to the following facts and purposes:

A. JON and ELLEN plan to be married to each other on
May 15, 1994.

B. JON is a writer/producer and ELLEN is a business person,
presently a Senior Director of Taco Bell Both parties are in
good health and financially self-supporting.

C. JON and ELLEN were formerly married to other people, but
such former marriages have been terminated by a Judgment of
Disscolution of Marriage. Neither JON nor ELLEN has any children.

D. Nerther JON nor ELLEN now has any right, title, claim or
interest in or to the property, income, or estate of the other by
reason of their non-marital relationship, or otherwise, and
neither party is indebted to the other.

E. JON and ELLEN desire to make a fair, reasonable, and

full disclosure of their respective property and financial

obligations, one to the other.
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F. The parties intend and desire by this Agreement to (1)
define their respective rights in the property they now hold and
(2) to avoid certain interests which, except for this Agreement,
each might acquire after their marriage in the income and property
of the other as incidents of their contemplated marriage.

G. Both parties hereto recognize that this Agreement is a
premarital agreement as defined in California Family Code
Sections 1610, et seq. Both parties understand and intend that
the provisions of this Agreement shall prevail over the provisions

of law applicable i1in the absence of this Agreement

THEREFORE, for good and valuable consideration, including,
without limitation, the mutual promises, conditions, and
agreements set forth herein and the contemplated marriage of the

parties, the parties agree as follows.

1. Effective Date:

This Agreement shall be and become effective as of the
date of the contemplated marriage between the parties, and its
effectiveness is expressly conditioned upon such marriage. If,
for any reason and irrespective of fault, the contemplated
marriage does not take place, this Agreement will be of no force

or effect.
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2. Independent Counsel:

The parties acknowledge and agree that they each have
been represented by separate and independent legal counsel and
have relied on coungel of their own choosing in negotiations for
and in preparation of this Agreement JON warrants and represents
that he i1s and has been represented by Joan S. Bauman, Attorney at
Law, of Phillips & Bauman and a member in good standing of the Bar
of the State of California. ELLEN warrants and represents that
she 1s and has been represented by Henry Friedman, Attorney at
Law, a member in good standing of the Bar of the State of
California. The parties acknowledge and agree that they have
carefully read this Agreement, and that the provisions of the
Agreement have been explained fully to them by their respective

counsel.

3 Voluntary and Informed Consent:

The parties further acknowledge and agree that they ars
fully aware of and understand the contents, legal effect, and
congsequences of this Agreement, and that they enter into this
Agreement voluntarily, free from duress, fraud, undue influence,

coercion, or misrepresentation of any kind.

4 Property and Financial Disclosures:

A A fair and reasonable disclosure of all of

JON’s property and financial obligations has been made by him to
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ELLEN, and a list of such property and financial obligations is
set forth in Exhibait "A" attached hereto and incorporated herein
by reference. It 1s understood that the property and financial
obligations set forth in Exhibit "A" are approximate and not
necessarily exact, but they are intended to be reascnably accurate
and are warranted to be the best estimates of such property and
financial obligations. ELLEN hereby expressly and voluntarily
waives any right to disclosure of JON’s property and financial
obligations beyond the disclosure provided

B. A fair and reasonable disclosure of all of ELLEN’s
property and financial obligations has been made by her to JON,
and a list of such property and financial obligations is set forth
in Exhaibit "B" attached hereto and incorporated herein by
reference. It 1is understood that the property and financial
obligations set forth in Exhibit "B" are approximate and not
necessarily exact, but they are intended to be reasonably accurate
and are warranted to be the best estimates of such property and
financial obligations. JON hereby expressly and voluntarily
waives any right to disclosure of ELLEN’s property and financial
obligations beyond the disclosure provided.

C The parties agree that the foregoing disclosures are
not an inducement to enter into this Agreement, and neither is
relying upon any or all of the disclosures in any manner
whatsocever JON and ELLEN agree that each 18 willing to enter

into this Agreement regardless of the nature or extent of the
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present or future assets, liabilities, income, or expenses of the
other, and regardless of any financial arrangements made for his

or her benefit by the other.

5. Rights Incident to Parties’ Non-Marital Relatiomship:

JON and ELLEN acknowledge and agree that they have not
previously entered into any other contract, understanding, or
agreement, whether express, implied in fact, or implied in law
with respect to each other‘s property or earnings, wherever or
however acquired or with respect to the support or maintenance of
each other. Neither party now has, possesses, or claims any right
or interest whatsoever, in law or ecuity, under the laws of any
state, in the present or future property, income or estate of the
other, or a right to support, maintenance, or rehabilitation
payments of any kind whatsoever from the other by reason of the
parties’ non-marital relationship. The parties acknowledge that
they each have been advised by their respective counsel on
California law respecting non-marital relationship, and they each
agree that neither has any rights and/or cbligations arising out
of their non-marital relationship with each other In the event
it 1s subsequently determined, notwithstanding the advice of their
respective counsel, that either party maintained any of the above-

described rights, such rights are expresgly waived.
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6. Separate Property Interestsa in Premarital and

Poat Marital Aggets and Acquigitiong:
A. JON and ELLEN agree that all property, including the

property set forth in Exhibit "A" belonging to JON at the
commencement of their contemplated marriage, and any property
acquired by JON subsequently from any source whatsoever shall be
and remain his separate property. The parties further acknowledge
and agree that all rents, issues, profits, increases,
appreciation, income, residuals, deferred payments, and
liabilities from the separate property of JON, and any other
assgsets purchased or otherwise acquired with the foregoing
proceeds, shall be and remain JON’'s separate property. The
parties agree that a change in the form of JON’'s assets as a
result of the sale, exchange, hypothecation, or other disposition
of such assets, or a change in the form of doing business, shall
not constitute any change of property characterization, and such
assets shall remain JON's separate property regardless of any
change in form. ELLEN shall have no right, title, interest, lien,
or claim under the laws of any state 1n or to any of JON's
separate property assets

B JON and ELLEN agree that all property, including the
property set forth in Exhibit "B" belonging to ELLEN at the
commencement of their contemplated marriage, and any property
acquired by ELLEN subsequently from any source whatsoever, shall

be and remain her separate property The parties further
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acknowledge and agree that all rents, issues, profits, increases,
appreciation, and income from the separate property of ELLEN, and
any other assets purchased or otherwise acquired with the
foregoing proceeds, shall be and remain ELLEN's separate property.
The parties agree that a change in the form of ELLEN‘s agsets as
a result of the sale, exchange, hypothecation, or other
digposition of such assets, or a change in form of doing business,
shall not constitute a change of property characterization, and
such assets shall remain ELLEN’s separate property regardless of
any change in form. JON shall have no right, title, interest,
lien, or claim under the laws of any statevln or to any of ELLEN's
geparate property assets.

C. ELLEN has been informed, and both parties
acknowledge, that JON is pursuing his career as an independent
producer and writer. JON is writing a controversial-%r&1cle fer

—“anity-Fair-Magezrre, for which he anticipates that he will be
sued for defamation. JON and ELLEN agree that a large paxrt of the
congideration for entering into this Premarital Agreement is
ELLEN's forbearance of any of the financial benefits of JON's
written materials in exchange for the promise that JON's
liabilities are his sole and separate property, that JON will hold
ELLEN harmless therefrom and completely and thoroughlf indemnify
her from any liabilities flowing therefrom In the event that any

of the foregeoing assumptions or expectations of the parties prove
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to be misplaced, such ultimate determination shall in no way
affect the efficacy of this Agreement or any of its provisions.

D In the event the parties desire to acquire property
jointly as community property, they shall do so by a separate
written agreement so stating their intent to acquire community
property, and identify the same with specificity There shall be
no community property acquired by the parties other than as
expressly stated In the event either party contributes any money
to improve or maintain an asset of the other party, the .
contributing party shall have no community property interest or
separate property 1nterest in the maintained or improved asset and
shall not be entitled to any reimbursement from the other except

as otherwise expressly agreed to in a writing signed by both

parties.

7. Community Efforts in Managing Each Party‘s Own
Separate Property Interesgts:

A. The parties acknowledge and agree that JON may devote
congiderable personal time, skill, service, industry and effort
during their marriage to the ainvestment and management of his
separate property and the income generated thereof. The parties
acknowledge and agree that even though the expenditure of JON's
persgonal time, skill, service, industry and effort might
constitute Or create a community property interest, community

property income, or community property asset in the absence of
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this Agreement, nc such community property interest, rncome, or
asset ghall be created thereby, and any income, profits,
accumulations, appreciation, residuals, and increase in value of
the separate property of JON during marriage shall be and remain
entirely JON’s separate property, including any celebrity
goodwill.

B. The parties acknowledge and agree that ELLEN may
devote considerable personal time, skill, service, industry and
effort during their marriage to the investment and management of
her separate property and income thereof. The parties acknowledge
and agree that even though the expenditure of ELLEN’s personal
time, skill, service, industry and effort might constitute or
create a community property interest, community property income,
or community property asset in the absence of this Agreement, no
such community property interest, income or asset shall be created
thereby, and any income, profits, accumulations, appreciation and
increase in value of the separate property of ELLEN during

marriage shall be and remain entirely ELLEN’S separate property.

8 Community Efforts in Managing the Other Party’s
Separate Property Interests:

The parties acknowledge and agree that during their
marriage, one party may choose to contribute considerable personal
time, skill, service, wndustry and effort to the investwent and

management of the other party’s separate property and the income
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thereof The parties acknowledge and agree that even though any
such contribution might constitute or create a community property
interest, community property lncome, Or a community property asset
in the absence of this Agreement, no such community property
interest, income, or asset shall be created thereby. The parties
further agree that any such contribution shall not create any
other c¢laim, right, lien, or interest whatsoever, in favor of the
party contributing the persgonal taime, skill, service, industry and
effort, in or to the other party’'s separate property and any
income, residuals, profits, accumulations, appreciation and

increase 1n value therecof during the parties’ marriage.

9. Separate Property Earnings, Deferred

Compengation and Fmployee Benefits:

The parties agree that any earnings, profits,
perquisites, residuals, income or benefits, no matter thear
nature, kind, or source, from and after the marriage, including,
but not limited to, salary, residuals, bonuses, stock options,
deferred compensation, and retirement benefits, shall be the :J%
separate property of the party earning or acquiring such earnings,
income or benefits as though the contemplated marriage had never
occurred There shall be no allocation made of any such earnings,
income or benefits between community property and separate

property, and such earnings, income or benefits shall be entirely
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the separate property of the party earning or acquiring the same.
The parties acknowledge their understanding that in the absence of
this Agreement any earnings, residuals, income or benefits
resulting from the personal services, skills, celebrity goodwill,
industry and efforts of either party during the contemplated

marriage would be community property.

10. Separate Property Interests in Preexisting
Retirement and Employee Benefit Plans:

A. JON presently owns interest in various I.R A
accounts, 401(k) accounts, and Keogh accounts. ELLEN acknowledges
and agrees that pursuant to the terms of this Agreement, all
retirement benefits owned by or held for the benefit of JON as of
the date of the contemplated marriage shall be and remain JON's
separate property, and ELLEN shall have no right, tatle, claim or
interest therein  Any contributions made by JON or held for the
benefit of JON before and after the date of marriage shall be
JON'’'s separate property, including interest and accumulations
thereon

B ELLEN presently owns an interest in a retirement
plan ELLEN acknowledges and agrees that pursuant to the terms of
this Agreement, all retirement benefits owned by or held for the
benefit of ELLEN as of the date of the contemplated marriage shall

be and remain ELLEN's separate property, and JON shall have no
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right, title, claim or interest therein. Any contributions made
by ELLEN or held for the benefit of ELLEN before and after the
date of marriage shall be ELLEN's separate property, including
interest and accumulations thereon.

¢, JON has been informed by his counsel and understands
that pursuant to Federal law, or the terms of ELLEN'sS retirement
benefit plan documentation, he may become entitled to survivor
rights and/or benefits in, to, or from ELLEN's retirement
benefits. JON hereby ({(a) waives of his rights to all such
survivor benefits under any of ELLEN’s retirement benefits; (b)
congents to the designation by ELLEN of any person or entity as
the beneficiary entitled to any such survivor benefits without
further waiver by JON, and (¢} agrees to execute all necessary
documents within thirty (30) days after marriage in order to
effectuate such waiver and consent.

D ELLEN has been informed by her counsel and
understands that pursuant to Federal law, or the terms of JON's
retirement plan documentation, she may become entitled to survivor
rights and/or benefits 1in, to, or from JON’s retirement benefits.
ELLEN hereby (a) waives her raights to all such survivor benefits
under any of JON'‘s retirement benefits; (b) consents to the
designation by JON of any person or entity as the beneficiary

entitled to any such survivor benefits without further wavier
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by ELLEN; and (¢) agrees to execute all necessary documents within
thirty (30) days after marriage in order to effectuate such waiver

and consent.

11. Property Transfersg Between Parties:
The parties agree that nothing contained in this
Agreement shall be construed as a bar to either party’s
transferring, conveying, devising, or bequeathing any property to

«

the other. Neither party intends by this Agreement to limit or

conveyance, devise, or bequest from the other made after the

§ j;;N,restrlct in any way the right to receive any such transfer,

va parties’ marriage. However, the parties specifically agree that

€

&p no promises of any kind have been made by either of them about any
)
LL such gift, bequest, devise, conveyance, or transfer from one to

the other

12 Management and Control of Separate Property Interests:

The parties agree that each party shall retain and enjoy
sole and exclusive management and control of his or her separate
property, both during lifetime, and upon death, as though
unmarried In order to accomplish the intent of this Agreement,
each of the parties agrees to execute, acknowledge and deliver, at
the request of the other, his or her heirs, executors,

administrators, grantees, devisees, or assigns, any and all
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such deeds, releases, assignments, or other instyuments as
required to effect the terms of this Paragraph 12. These
instruments shall include, but not be limited to, the retirement
pPlan survivor benefits waiver and consent form referred to in
Paragraph 10 of this Agreement, and such further assurances as may
be reasonably required or requested to effect or evidence the
release, waiver, relinquishment, or extinguishment of the rights
of either party in the property, income or estate of the other
under the provisions of this Agreement, and to assure that each
party shall have sole and exclusive management and control of his

or her separate property.

13. Debt Obligations on Separate Property Interests:

All debt obligations (including principal and interest)
incurred due to or as a consequence of the ownership, purchase,
encumbrance or hypothecation of the separate property of either
party, whether real, personal or mixed, and all taxes, insurance
premiums, and maintenance costs of said separate property, shall

be paid from such party’s separate property there being no

community property by the termg of this Agreement " To the extent
that either party uses his or her separate property to pay the
foregoing obligations of the other party, there shall be no right
to reimbursement for such expenditures, absent a writing signed by

both parties to the contrary
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14. Unsecured Debt Regpongibility:

All unsecured obligations of each party, no matter when

incurred, shall remain the sole and separate obligation of each
such party, and each party shall indemnify and hold the other
harmless from liability therefor Each party’s unsecured
obligations shall be paid from each respective party’s separate
property income or separate property funds, at such party’s
election, there being no community property by the terms of this
Agreement. To the extent that either party uses his or her
separate property to pay the unsecured obligations of the other
party, there shall be no right to reimbursement for such
expenditures, absent a writing signed by both parties to the

contrary

15. Support Liability:

A The parties recognize that under California law, it
may not be permissible for either party to waive spousal support
and such waiver is presently legally impermissible. However, to
the extent such waiver may ultimately be permissible, each of the
parties does waive the right to claim support from the other in
the event they separate within five (S) years from the date of
marriage.

B Each acknowledges that prior to the date of the
parties’' marriage, he or she was providing for all of his or her

own support needs based upon a standard of living with which each
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party was comfortable; neither party was relying upon, nor had any
reason to rely upon, the support of any other party whatsoever.
Each of the parties expects he or she will be fully capable of
providing for all of his or her own support needs subsequent to
their marriage, with no need for a support contribution from the
other in the event they separate within five (5) years from the
date of their marriage. The within agreement is designed to help
accomplish such result.

C. 1In the event the parties separate within five (5)
years of the date of their marriage, to the extent either party's
standard of living may be enhanced during said period and to the
extent allowable by law, each of the parties waives any right to
have a Court of competent jurisdiction consider the enhanced
standard of living, should one party make application for support.

D. After five (5) years from the date of their marriage,
in the event of a separation or marriage dissolution proceeding,
each party’s obligation to support the other shall be determined
and governed under the laws of the State of California, without

regard to the balance of this Paragraph 15.

1¢é Partieg and Perscns Boupd:

This Agreement shall bind the parties to the Agreement,
and their respective heirs, executors, administrators, assigns and

any other successors in interest
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17. Voluntary Arms’ Length Negotiations:

The parties acknowledge and agree that this document is
voluntarily entered into by and between them and that, as of the
date of execution of this Agreement, there 1s no confidential or
fiduciary relationship existing between them as defined under the

laws of the State of California.

18 Execution Pormalities:

The parties specifically agree that forthwith upon their
execution of the Agreement, their respective signatures shall be
acknowledged by a notary public in their presence The partuies
further acknowledge that the date which is set forth on the
signature page of this Agreement next to their names is the actual
date on which they and each of them are signing this Agreement.
This Agreement, or a memorandum of this Agreement, may be recorded
at any time from time-to-time by either party in any place or
office authorized by law for the recording of documents affecting
title to or ownership status of property, real or personal,
specifically including, but not limited to, any county in which
either party resides during the marriage and any county in which

either party owns or may own real or personal property

19. Applicable Law:
This Agreement 13 executed 1n the State of California and

shall be subject to and interpreted under the laws of the State of
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California, even though the parties intend to be married in the

State of New York,

20 Entire Agreement:

This Agreement contains the entire understanding and
agreement of the parties. There have been no promises,
representations, warranties, or undertakings by either party to
the other, oral or written, of any character or nature, except as

set forth herein.

21. Modification, Revocation:

This Agreement may be altered, amended, modified or
revoked only by an instrument in writing expressly referring to
this Agreement, executed, signed and acknowledged by the parties
hereto, and by no other means. Each of the parties waives the
right to claim, contend, or assert in the future that this
Agreement was modified, canceled, superseded or changed by an oral

agreement, course of conduct, or estoppel.

22 Invalidity and Severability:

This Agreement has been jointly prepared and negotiated
by the parties and their counsel It shall not be construed
against either party If any term, provision, or condition of
this Agreement 1s held by a Court of competent jurisdiction to be

invalid, void, or unenforceable, the remainder of the provisions

F :\JB\fam\ent 1ne\PREMTLA JSB -18-~



shall remain in full force and effect and shall in no way be

affected, impaired, or invalidated.

IN WITNESS WHEREQF, the parties have executed this Premarital

Agreement on the dates set forth below.

O A= barea  SAI9 ¢

(O H. ENTINE
%W Dated:_S // l//‘?,V

ELLEN TURNER

PHILLIPS & BAUMAN

/Y'Y

. PAUMAN
Acttarngy for JON H. ENTINE

LAW OFFICES OF HENRY FRIEDMAN

o s, Q@ML\ vaces 575/

* HENRY FR;EDMAN
Attorney for ELLEN TURNER

n
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STATE OF CALIFORNIA )
) S8
COUNTY OF LOS ANGELES )

On before me,

a Notary Public, personally appeared JON H. ENTINE, personally
known to me (or proved to me on the basis of satisfactory
evidence) to be the person whose name is subscribed to the within
instrument and acknowledged to me that he executed the same in his
authorized capacity, and that by his signature on the instrument
the person, or the entity upon behalf of which the person acted,
executed this instrument.

WITNESS my hand and official seal.

(SEAL)

STATE OF CALIFORNIA )
COUNTY OF LOS ANGELES )

On before me, ,

a Notary Public, personally appeared ELLEN TURNER, personally
known to me (or proved to me on the basig of satisfactory
evidence) to be the person whose name is subscribed to the within
instrument and acknowledged to me that she executed the same 1in
her authorized capacity, and that by her signature on the
instrument the person, or the entity upon behalf of which the
person acted, executed this instrument.

WITNESS my hand and official seal.

(SEAL)
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ATTORNEY'S CERTIFICATION

The undersigned hereby certifies that she is an attorney at
law, duly licensed and admitted to practice in the State of
California; that she has been employed by and compensated by
JON H ENTINE, one of the parties to the foregoing Agreement, that
this attorney has advised and consulted with JON H ENTIRE in
connection with his property rights and has fully explained to
JON H ENTINE the legal effect of the foregoing Agreement and the
effect which it has upon his rights otherwise obtaining as a
matter of law; that said party after being fully advised by the
undersigned, acknowledged to the undersigned that JON H ENTINE
understood the legal effect of the foregoing Agreement and

executed the same freely and voluntarily.

PHILLIPS & BAUMAN

BY.

Attorrgey for ‘JON H ENTINE
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ATTORNEY'S CERTIFICATION

The undersigned hereby certifies that he i1s an attorney at
law, duly licensed and admitted to practice in the State of
California; that he has been employed by and compensated by
ELLEN TURNER, one of the parties to the foregoing Agreement; that
this attorney has advised and consulted with ELLEN TURNER in
connection with her property rights and has fully explained to
ELLEN TURNER the legal effect of the foregoing Agreement and the
effect which 1t has upon her rights otherwise obtaining as a
matter of law; that said party after being fully advised by the
undersigned, acknowledged to the undersigned that ELLEN TURNER
understood the legal effect of the foregoing Agreement and

executed the same freely and voluntarily.

LAW OFFICES OF HENRY FRIEDMAN

BY- ﬁ&éjaa/bda <;%t&16&L-~.

" HENRY FRIEDMAN
Attorney for ELLEN TURNER
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EXHIBIT “A®

JON’S SEPARATE PROPERTY

1. RETIREMENT ACCOUNTS:

A. ABC Int 401K fixed ainterest mutual fund, with an
estimated balance of $22,531.00, being

B. ABC Stock 401K, pre-tax mutual fund, with an estimated
balance of $7,818.99, being

C. IRA-Vanguard Gold and Precious Metals Portfolio, pre-
tax IRA, mutual fund, with an estimated balance of $23,500.00,
being

D IRA-Vanguard Health Care Portfolio. with an estimated
balance of $11,780.00, being

E IRA-Vanguard Energy Portfolio, IRA rollover, mutual
fund, with an estimated balance of $39,780.00, being

F Keogh-Vanguard Trustees BEquity Fund/International
Portfolio, money purchase, mutual fund, with an estimated balance
of §2,211.90, being

G. Keogh-Vanguard Explorer Fund, profit sharing, mutual
fund, with an estimated balance of $5,299.00, being

2. CASH ACCOUNTS:

A  Checking account at Wells Fargo Bank
in the amount of $515.00.

B. Savings account at Wells Fargo Bank
in the amount of $50.29
3. REAL PROPERTY INTERESTS:

A Co-op, located at 320 Riverxside Drive, 8G, New York,
New York 10025, valued at approximately $375,000¢.00.

B. Co-op Mortgage at 320 Riverside Drive, 8G, New York,
New York 10025, with an approxamate mortgage balance of
$268,000.00

F .\JB\fam\ent1ne\PREWTLA.JSE ~23-



4. STOCK INTERESTS:

A. Robertson Contrarian Portfolic, with an estimated
balance of $8,120.00.

5 Frequent Flyer mileage estimated to be approximately
320,000 miles as of March 30, 1994.

6 ARTICLES ON THE BODY SHOP:

A. All present and future rights, title and interests
in and flowing from any articles written by JON about The Body
Shop, 1including but not limited to books, book contracts, cash
advances, movie and television rights, residuals and profits which
may be based upon or flow from said article.

B Any and all liabilities incident to or flowing from
said articles, including, but not limited to, Court judgments
based upon future liabilities or settlements agreed to by JON,
attorney’s fees, accounting fees, penalties, and interest thereon.

Paragraph 5 , Schedule "A" of this Agreement is not
intended to convey, nor shall it be construed as, an admission of
guilt or liability in any way whatsoever by Jon It is intended
to define the rights of the parties during their intended marriage
to certain assets and liabilities that but for this Agreement,
would affect the characterization of the property rights of the
parties, with particular reference to the Vanity Fair article.

JON intends to hold ELLEN harmless from any liabilities
he may incur with respect to the property rights set forth in this
Schedule "A" during the intended marriage in consideration of
ELLEN waiving all right, title, and interest to the monetary
benefits of JON’s writings.

7 OTHER MISCELLANEOUS PROPERTY:
A. Coin Collection, estimated value $6,000.00.
L

B National Property Analysis Master limited partnership
interest valued at approximately $6,637.00.

C. A 1387 Acura Integra 4-Door automobile valued at
approximately $4,500.00, being California License Number
3 EVV 578.

D Various pictures and furniture valued at approximately
$3,500 00

E. Computer equipment valued at approximately $11,000.00.
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EXHIBIT *B"

ELLEN'S SEPARATE PROPERTY

1. PROPERTY:

A Residence located at 30932 Colonial Place, Laguna
Niguel, California 92677, valued at approxaimately $500,000.00,
with equity of approximately $120,000.00.

B. A one-half (1/2) interest in North Carolina beach
house located at 5313A Virginia Dare Trail, Nags Head,
North Carolina, appraised at $300,000.00 with a mortgage of
approximately $200,000.00.

Approximate value of ELLEN’s equity in property 1is
$50,000.00 -

2. CASH ACCOUNTS:

Checking account and savings account with an aggregate
approximate balance of 544,000 00.

3 RETIREMENT ACCQUNT:
401K Plan with an approximate value of $47,000.00.
4 MUTUAL FUNDS:

A Fidelity Emerging Markets, with an estimated balance
of $25,000 00.

B. Monetta, with an estimated balance of‘$7,800.00.
IAI Regional, with an estimated balance of $5,900,00.

C

D. Janus Fund, with an estimated balance of $10,000.00.
E Janus Twenty, with an estimated balance of $8,500.00
F

. Vanguard U § Growth, with an estimated balance of
$5,300 Q0. '

Total of approximately $62,500 00.
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5. VEHICLE:

. A 1994 BMW, 3251 convertible automobile, being California
License No. 3EYV337, subject to a forty-eight (48) month lease
with monthly payments being approximately $653.32 per month.
Approximate value of $30,000 00 less encumbrance of $28,000.00,
regulting in an approximate value of ELLEN’s equity being
$2,000.00.

6. DEBTS/OBLIGATIONS:

A. Deed of Trust on Laguna Niguel property in the
approximate amount of $380,000.00.

B. One-half (1/2) ($200,000.00 x 1/2) Mortgage of North
Carolina beach house in the approximate amount of $100,000 00.

C. Secured debt on BMW automobile {43 months at $653 32)
in the approximate amount of $28,000.00
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J&L SPECIALTY STEEL, INC , Plamnuff-Appeltant -vs- HAMMONDCONSTRUCTION, INC , Defendant-Appellee
Case No 1996CA00370

COURT OF APPEALS OF OHIO, FIFTH APPELLATE DISTRICT, STARKCOUNTY

1997 Ohio App LEXIS 3900

August 11, 1997, DATE OF JUDGMENT ENTRY

PRIOR HISTORY [*1] CHARACTER OF
PROCEEDING Civil Appeal from the Court of
Common Pleas Case No 1995CV00066

DISPOSITION JUDGMENT Affirmed
CASE SUMMARY

PROCEDURAL POSTURE Appellant employer sought
review of a judgment of the Stark County Court of
Common Pleas (Ohio) that held that the indempity clause
1n the contract between appeilant and appellee contractor
was void per Ol Rev Code Ann. § 230331 An
emplovee of appellant had been myured by the neghgent
building of a sump pump by appellee Appellaot sought
to obtan from appellee the workers' compensation
benefits appellant had paid to sts myured employee

OVERVIEW An employee of appellant employer was
myured by the negligent construction of an area on the
employer’s property The construction was bemg
performed by appeliee contractor at the tune of the
accident The employee filed an action agamst appellee,
and appellant intervened to recover from appellee the
workers' compensation benefits that appellant had paid to
the employee The tnal cowt granted summary judgment
to appellee Appellant sought review from the court The
court affirmed the judgment from below The court ruled
that for appellant to recover damages a legal duty had to
exist between appellant and appellee and that the legal
duty could only exist based on contract or warranty The
court found that the warranty 1 the agreement between
appellant and appellee was only for the fimshed sump
pump containment area, and the employee's injury was
the result of temporary grating The court alse found that
the indemmfication conmact between appellant and
appellee was void under Ohio Rev Code Ann § 2305 31
because it was against pubhc policy in that 1t requured a
contractor to wdemnify a property owner for damages
caused by the owner's sole or concurrent neghgence

OUTCOME Ruhng agamst appellant employer and
favor of appellee contractor, the court affirmed the tna)
court's summary judgment The court ruled that the

applicable Ohio statute had been held as a matter of
public policy to absolutely vord an entuwe indemmty
agreement that requwed a contractor to wdemmfy a
property owner for damages caused by the property
owner's sole or concurrent negligence

LexisNexis(R) Headnotes

Civil Procedure Summary Judgment Evidence

Civil Procedure Summary Judgment Time Limitations
Evidence Documentary Evidence Wriings General
Overview

{HN1] Summary judgment proceedings present the
appeliate court with the unique opportunity of reviewing
the evidence in the same manner as the trial cowt Ohio
R Crv P 56 provides m pertinent part that summary
judgment shall be rendered forthwith if the pleading,
deposihons, answers to interrogatories,  Written
admissions, affidavits, transcripts of evidence in the
pending case, and written stipulations of fact, if any,
tunely filed in the action, show that there 1s no genume
1s5ue as to any material fact and that the moving party 15
eptitled to judgment as a matter of law A summary
judgment shall not be rendered unless 1t appears from
such evidence or stipulahon and only therefrom that
reasonable minds can come to but one conclusion and
that concluston 1s adverse to the party agamst whom the
motion for summary judgment 1s made such party beng
entitled to have the evidence or shpulation construed
most stroagly i has favor

Cwvil Procedure Summary Judgment Burdens of
Production & Proof General Overview

[EINZ] Pursuant to Olo R Civ P 36, a mial cowt may
not enter summary judgment 1f it appears a matenal fact
15 genunely disputed The party moving for summary
Judgment bears the ttial burden of mforming the tmal
court of the basis for its motion and identufying those
portions of the record that demonstrate the absence of 2
genuine 1ssue of material fact The moving party may not
make a conclusory assertion that the non-moving party
has no evidence to prove 1ts case The moving party must
spectfically point to some evidence that demonstrates the
moving party cannot support its claim If the moving



party sansfies this requuement, the burden shifts to the
non-moving party to set forth specfic facts
demonstraiing there 15 a genume 1ssue of matenal fact for
tnal

Contracts Law Breach General Overview

Contracts Law Remedies Compensatory Damages
Genera] Overview

Contracts Law Third Parties General Qverview

{HN3] Where a third party pegligently imjures an
employer's employee and such injury 1s a direct result of
a breach of contract that the third party had with
employee's employer, and, as a direct result of such
breach, the employer suffers damages, such damages are
recoverable by the employer agamst the third party m an
action for breach of contract

Contracts Law Thurd Parties General Overview
Workers' ~ Compensation & SSDI Benefit
Determunations Medical Benefits General Overview
Workers' Compensation & SSDI Third Party Actions
Thurd Party Liability

[HN4] A self-nsured employer that pays medical
expenses and other related workers' compensation
benefits or a state fund employer that mcurs increased
workers' compensation premiums because of an mjury
suffered by an employee may not recover damages
against the third party that negligently caused the mjury
to the employee m the absence of any legal relationship
based on contract or warranty between the employer and
the thurd party

Workers' Compensation & SSDI Third Party Actions
Thurd Party Liabshity

(HN5] In order for an employer to recover damages, a
legal duty must exist by the thurd-party tortfeasor to the
wyured employee's employer

Contracts Law Contract Conditions & Provisions
Indemmity
[HNS§] See Ohzo Rev Code Ann § 2305 31

Torts Damages Compensatory Damages
Damage General Overview

Property

Torts Neglgence Defenses Exculpatory Clauses
Interpretation

Torts Procedure Multiple Defendants Indemnity
Contractual Indemnity

[HN7] Ohia Rev Code Ann. § 2305 31 absolutely voids
an entire indemnity agreement that requires a contractor
to mdemmnufy a property owner for damages caused by
the praperty owner's sole or concurent negligence

Cwil Procedure Federal & State Interrelationships
Choice of Law General Qverview

[HN8] Where the law of the chosen state sought to be
applied 1s concededly repugnant to, and 1n violation of,
the public policy of Ohio, the law of Oluo will only be
applied when 1t can be shown that Ohio has a materiaity
greater mterest than the chosen state i the determmation
of the particular 15sue

Cwil Procedure Federal & State Interrelationships
Choice of Law General Overview

[HN9] The Jaw of the state chosen by the parties to
goven therr contractual nghts and duties will be apphed
unless (1) the chosen state has no substantial relatronship
to the parties or the transaction, and there 1s no other
reasonable basis for the parties' choice or (2) application
of the law of the chosen state would be contrary to the
fundamenta! policy of a state having a greater material
Interest in the rssue than the chosen state and such state
would be the state of the apphcable law 1n the absence of
a choice by the parties

COUNSEL APPEARANCES

For Plammtiff-Appellant ROBERT F LINTON,
MATTHEW W OBY, KATHLEEN 1. KUHLMAN,
RODERICK, MYERS & LINTON, 1500 One Cascade
Plaza, Akron, Ohio 44308

For Defendant-Appellee JOHN A MURPHY, JR,
DAY, KETTERER, RALEY, WRIGHT & RYBOLT,
LTD, 800 Wikam R. Day Buldmg, 121 Cleveland
Avenue South, Canton, Ohio 44702

JUDGES Hon W Scott Gwm, P J, Hon Sheila G
Farmer, J, Hon John W Wise, I Wise, J, Gwin, P ],
and Farmer, J , concur

OPINIONBY John W Wise

OPINION
OPINION

Wise, [

Plamntiffs Erwmn and Janet Brendle filed a complamt, in
the Stark County Cowt of Common Pleas, alleging that
Erwin Brendie was myjured during his employment with
Appellant J&L Specialty Products Corporation ("J&L")
The complaint further alleged that Mr Brendle's myunies
were proximately caused by Appeliee Hammond
Construction, Inc s ("Hammond") neghgent construction
of a sump pump contamnment area on J&L's property

In November of 1995, J&L filed 2 motion to mtervene
seeking to recover from Hammond the amount of
workers' compensation benefits{*2] that J&L paid to Mr
Brendle The trial cowrt permutted J&L's motion to



mntervene J&L filed ap answer, counterclaim and cross
claim In January of 1996, the Brendles filed a motion to
sinke J&L's counterclaim for recovery of workers'
compensation expenses and to bifurcate the trial The
tnal court granted the Brendle's motion to bifurcate

In July of 1996, Hammond filed its monon for
summary judgment agamst J&L claiming the ndemnity
clause contawned 1 the contract between J&L and
Hammond was void under Ohio law The tnal court
subsequently granted Hammond's motion for summary
yudgment J&L tnely filed its notice of appeal and sets
forth the following assignments of error for our
consideration

1 THE TRIAL COURT ERRED IN GRANTING A
SUMMARY JUDGMENT 1IN FAVOR OF
DEFENDANTS HAMMOND CONSTRUCTION, INC,

A THE TRIAL COURTS PREMISE THAT THE
EXPRESS WARRANTY MERELY RESTATED
WARRANTIES AVAILABLE AT COMMON LAW
AND THEREFORE IS NOT AN EXPRESS
WARRANTY IS INCORRECT AS A MATTER OF
LAW

B THE TRIAL COURTS INTERPRETATION OF
THE EXPRESS WARRANTY AS WARRANTING
ONLY THE FINISHED PRODUCT AND NOT THE
CONSTRUCTION  SERVICES REQUIRED TO
CONSTRUCT THE FINISHED PRODUCT IS
INCORRECT([*3] AS A MATTER OF LAW

C THE TRIAL COURT ERRED IN HOLDING THAT
J&L SPECIALTY WAIVED THE APPLICATION OF
PENNSYLVANIA LAW TO THE CONTRACTUAL
RELATIONSHIP BETWEEN HAMMOND
CONSTRUCTION, INC AND J&L SPECIALTY
PRODUCTS CORPORATION

Standard of Review

[HN1] Summary judgment proceedings present the
appellate court with the umque opportunity of reviewing
the evidence in the same manner as the tnal court
Smuddy v The Wedding Farty, Inc (1987), 30 Ohio St
3d 35, 36, 506 NE 2d 212 As such, we must refer to
Cwv R 56 which provides, 1 pertment part

Summary judgment shall be rendered forthwith if the
pleading, depositions, answers to wmterrogatories, written
admissions, affidavits, transcripts of evidence in the
pending case and wrntten stipulations of fact, 1f any,
tunely filed m the action, show that there 1s no genwine

1ssue as to any materia! fact and that the moving party is
entitied to judgment as a matter of Jaw * * * A summary

Judgment shall not be rendered vnless 1 appears from
such evidence or stipulation and only therefrom, that
reasonable minds can come to but one conclusion and
that conclusion 1s adverse to the party against whom the
motion for summary judgment is made, such{*4] party
bemng enttled to have the evidence or stipulation
construed most strongly n his favor

[HNZ2] Pursuant to the above rule, a tnal court may not
enter summary judgment 1f it appears a matenal fact 1s
genumely disputed The party moving for summary
judgment bears the wutial burden of informwmng the tnal
court of the basis for 1ts motion and 1dentifying those
portions of the record that demonstrate the absence of a
genmne 1ssue of matenal fact The moving party may not
make a conclusory assertron that the non-moving party
has no evidence 1o prove its case The moving party must
spectfically pomt to some evidence which demonstrates
the moving party cannot support its claim  If the moving
party satisfies this requirement, the burden shufts to the
non-moving party fto set forth speafic facts
demonstrating there 1s a geouine 1ssue of matenial fact for
tnal Vallav Hall (1997), 77 Ohio St 3d 421, 429, 674
N E 2d 1164, citing Dresher v Burt (1996), 75 Ohio St
3d 280, 662 NE 24 264

It 15 based upon this standard that we review J&L's
assignment of error

I

J&IL. argues that the trial court immproperly granted
summary judgment, on behalf of Hammond because the
contract contained an express warranty, [*5] which did
not only cover the fimshed product J&L also argues that
Pepnsylvania law should apply to the contractual
relationship between Hamonond and J&L

In addressng Hammond's motion for summary
Judgment, the trial court relied upon two cases Ledex,
Inc v Heatbath Corporation (1984), 10 Ohio St 3d 126,
461 N E 2d 1299 and Cmcinnat: Bell Tel Co v Straley
(1988}, 40 Ohto St 3d 372, 533 N E 2d 764 In the Ledex
case, the Olio Supreme Court referred to the language
contained tn Mrdvale Coal Co v Cardox Corp (1949),
152 Ohio St 437, 8% NE 2d 673, wherewn th: Court
stated

{HN3]
where a third party neghgently mjures an employer's
employee and such injury 1s a direct result of a bieach of
contract which the third party had with employee's
employer, and as a dwect result of such breach the
employer suffers damages, such damages are recoverable
by the employer agamst the third party i an achon for
breach of contract Ledex at 128, ciing Midvale at
paragraph three of the syllabus



The Court m Straley agamn addressed this issue and
held

(HN4)
fa] self-insured employer which has paid medical
expenses and other related workers' compensation
benefits, or a state fund employer which has mcurred
[*6]increased workers' compensation premuums due to
an iyury suffered by an employee, may not recover
damages agamnst the third party who negligently caused
the mjury to the employee m the absence of any legal
relationship based upon contract or wairanty between the
employer and the third party Straley at paragraph one of
the syllabus

Thus, based upon the above two cases, [HN5) mn order
for an employer to recover damages, a legal duty must
exist by the third-party tortfeasor to the mjured
employee's employer Id The Jegal duty can only exist
based upon contract or warranty Id

In the case sub judice, J&L argues that “any faulty
workmanship on the part of Hammond breaches the
express warranty provision 1 the contract By
unproperly mstalling the grate over the sump pump
contamment area, Hammond breached 1ts duty to J&L "
I&L's brief in opposition to Hammond's motion for
summary judgment, p 5 J&L rehes upon three
paragraphs of the purchase order agreement to support 1ts
contention that a legal duty exasted

8 WARRANTY - In addition to any other warranties of
Seller [Hammond] Seller  [Hammond] expressly
warrants that all goods and services covered by this[*7]
Purchase Order will conform to the specifications,
drawings, plans, mstructions, samples or other
description firmished or adopted by the buyer [J&L], if
any, will be merchantable, fit and sufficient for the
purpose ntended, mcluding any special requirements of
Buyer which have been disclosed to Seller [Hammond],
and shall be free from defects, whether latent or patent,
m matenal and workmanship Such warranties and the
temedies provided heremn shall not be deemed warved
erther by reason of acceptance of or payment for or use
or consumption of the goods and shail be m addition to
those implied by or available at law

13 PERSONAL INJURY, DEATH AND PROPERTY
DAMAGE - Seller [Hammond] expressly agrees to
defend, mdemnify and save harmiess Buyer {J&L] * * *
for any loss or damage to property or mjuries to persons,
ncludmg death, sustained by Buyer [J&L], 1its
employees, or by any other party anising out of the
performance of any work * * * by Seller [Hammond] * *
* Seller [Hammond] further expressly agrees that 1t 15 the
intent hereof that Seller [Hammond] shal) assume all sk

of such loss, damage or injuries, and shal} absolve and
mdemmfy Buyer [J&L] [*8]therefrom whether or not
such loss, damage, or mjuries are due to the sole or jomt
neghgence of Buyer [J&L] or its employees

25 CHOICE OF LAW - This Purchase Order shall be
governed 1 all respects by the laws of the
Commonwealth of Pennsylvama, without giving effect to
the principles of confhicts of laws thereof

We agree with the trial court's analys:s that paragraph 8
provides an express warranty only for the finished sump
pump contamnment area Brendle's mjury was the result
of temporary grating used by Hammond, during the
construction of the sump pump coptainment area The
myury did not occur after the completion of the project,
which pursuant to paragraph 8, requured that the sump
pump contamment area be free from defects and
sufficient for its intended purpose

Fally, J&L argues the tmal court erred when it
determined that it waived the application of Pennsylvania
law to the contractual relationshup between 1t and
Hammond We disagree J&L attempts to rely upon
paragraph 25 1 support of its argument that
Pennsylvama law should apply to the mdemnity
provision provided for in paragraph 13 J&L seeks the
apphcation of Pennsylvama law becsuse Ohio[*9] law,
R C 2305 31, prohibits such an indemumuty agreement

This statute provides as follows
[HN6]

A covenant, promise, agreement, or understandmng i, or
mm connection with or collateral 10, a contract or
agreement relative to the design, planming, construction,
alteration, reparr, or mamtenance of a building, structure,
hzghway road, appurtenance, and apphance, ncluding
moving, demolition, and excavahing connected therewith,
pursuant to which contract or agreement the promisee, or
its independent contractors, agents or employess have
hired the promusor to perform work, purportmg to
wmdemnify the promusee, its mndependent contractors,
agents, employee, or mdemmbes agamnst habilnry for
damages ansing out of bodily injury to person or damage
to property immated or proxmmately caused by or
resulting from the negligence of the promusee, its
independent  contractors, agents, employees, or
indemnities 1§ aganst pubhc policy and 1s void Nothing
In this section shall prohibit any person from purchasing
mnsurance from an msurance company authorized to do
business m the State of Ohio for tus own protection or
from purchasing a construction bond

In interpreting this statute, {*10] the Ohio Supreme
Court held that [FIN7) R.C 2305 31 absolutely voids the
entire indemnity agreement that requires a contractor to



indemnify a property owner for damages caused by the
property owner's sole or concurrent neghgence Kendall
v US Dismantling Co (1983), 20 Ohio St 3d 61, 485
N E 2d 1047, paragraph one of the syllabus

In addition to finding paragraph 25 aganst Ohio pubhc
policy, we also find the tnal court correctly determimed
that Ohio law 15 applicable under the case of Jarvis v
Ashland O, Inc (1985), 17 Ohio St 3d 189, 478 NE 2d
786, wherein the Court held that

[HN8]
where the law of the chosen state sought to be applhed 1s
concededly repugnant to and m violation of the publc
policy of the state, the law of Ohio will only be apphed
when 1t can be shown that this state has a materally
greater interest than the chosen state 1 the determunation
of the particular 1ssue Id at paragraph two of the
syllabus, cting Schudke Radio Productions, Lid v
Midwestern Broadcasting Co (1983), 6 Ohio St 3d 436,
453 NE 2d 883, syllabus

The Court further stated 1 Jarvis, that [HIN9) the law
of the state chosen by the parties to govern therr
contractuai rights and duties will be appled wnless

[*11] 1 Erther the chosen state has no substantial
relationship to the parties or the transaction and there 1s
10 other reasonable basis for the parties’ choice, or

2 Application of the law of the chosen state would be
contrary to the fundamental policy of a state having a
greater matenial wmterest 1n the 1ssue than the chosen state
and such state would be the state of the applicable law 1n

the absence of a choice by the parties 17 Ohio St 3d at
191

Although under the first prong of Jarvis, Pennsylvania
has a substantial relationship to the parties and
transaction, we find the second prong of Jarvis
controling m this matter The application of
Pennsylvania law to the case sub judice 15 contrary to the
fundamental law of Ohio as Ohio voids an ndemnity
agreement that requires a contractor to mdemmfy a
property owner for damages caused by the property
owner's sole or concurrent neghgence

Based upon the above, we find the mal court properly
granted summary yudgment on behalf of Hammond

Appellant's assignment of error 1s overruled

For the foregoing reasons, the judgment of the Court of
Common Pleas, Stark County, Ohio, 1s hereby affirmed

By Wise, )

Gwm, [*12] P T, and

Farmer, J, concur

JUDGES

JUDGMENT ENTRY

For the reasons stated in the Memorandum-Opmion on

file, the judgment of the Court of Common Pleas of Stark
County, Ohio, 1s affirmed
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DISPOSITION [*1)]
The judgment of the thal court 15 affirmed
CASE SUMMARY

PROCEDURAL POSTURE Appellant equpment Jessor
challenged a judgment of the Common Pleas Court of
Galha County (Ohio), which refused to apply the New
York choice of law clause i 1ts icase contract with
appellee equupment lessee 1n order to award the lessor its
attorney fees 1 1ts achon for return of the equpment and
a deficiency judgment

OVERVIEW The lessee leased from the lessor
equipment made m Ohiuo and sent 1ts lease payments to
New York The lessee, the manufacturer, and the
equipment were all located i Ohio The contract was
executed 1n Ohio, and the equipment was used to farm
Oho land The contract contamned a choice of law clause
specifying that New York law would apply The contract
permitted an award of attorney fees mm a suit on the
confract The lessee defaulted on 1ts payments, and the
lessor brought smit The witnesses, counsel, and lessee
were located 1n Chio rather than m New York On
appeal, the court held the tnal court properly refused to
apply New York law to award attorney fees to the lessor
The court noted that no evidence was presented to show
that New York had any substantial relationstup with the
subject of the achion or the partes The court also noted
that Olno had 2 matenally greater mterest m the contract
than did New York and that the lessor chose to avail
itself of the Ohio courts Further, the court noted that
Ohio normally did not award attorney fees The court
remarked that it appeared the lessor was unproperly
wymg to circumvent the Chio rule aganst awards of
attorney fees

OUTCOME The court affimed the tnal court's
Judgment, which refused to apply New York law to
award attorney fees to the Jessor 1 its sunt agamnst the
lessee The court awarded attorney fees on appeal to the
lessee and ordered that a special mandate 1ssue directing
the tnal court to carry the judgment mto execution

LexisNexis(R) Headnotes

Civil Procedure Federal & State Interrelationships
Choice of Law General Overview

Contracts Law Contract Conditions & Provisions
Forum Selection Clauses

[HN1] The law of the state chosen by the partes to a
contract o govem their contractual nghts and duties wiit
be apphed unless either the chosen state has npo
substantial relationship to the parties or the transaction
and there 1s no other reasonable basis for the parties'
choice, or apphcanon of the law of the chosen staie
would be contrary to the fundamental pohicy of a state
baving a greater matenal interest m the 1ssue than the
chosen state and such state would be the state of the
applicable law 1n the absence of a choice by the parties

Contracts Law Contract Condmions & Provisions
Forum Selection Clauses

[HN2} Factors to consider when determinng whether a
forum selection clause mn a contract 15 reasonable
melude where the contract was executed, where
witnesses and parties to lifigation are located, and
whether the selected forum 1s mconvement for the
parties

Commercial Law (UCC) Secured Transactions (Article
9) Perfecion Methods Fihings General Overview
[HN3] Where machinery 1s located n Oho, 15 serviced
mn Ohio and 1s purchased for the purpose of farming land
and raismg crops i Ohio, under U CC art 9, the owner
of that machmery would have to file a security statement
1 Ohio o protect its mterest

Civil Procedure Remedies Costs & Attorney Fees
General Overview

[HN4] Ohio does not ordmarly award attormey fees,
whereas New York frequently allows them to be paid
An attempt to crcurnvent Ohluo's rule agamst attorney
fees 1s repugnant to Ohuo law
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JUDGES GREY, HARSHA, STEPHENSON
OPINIONBY FOR THE COURT, LAWRENCE GREY
OPINION DECISION AND JUDGMENT ENTRY
GREY, ]

This 15 an appeal from the Common Pleas Court of
Galha County The tnal court refused to apply New
York law on the question of attorney fees as specified in
a lease agreement We affim

In November 1988, PJT Farms, Inc purchased a
Deutz-Alhs Gleaper Combine and a Deutz-Allis 4 row,
30 mnch corn head from North Star Farming Implements
Before delivery, PJT agreed to sell the machinery to
Telmark, located i Syracuse, New York for $57,500
Telmark, in turn, agreed to lease the equipment to PJ T
for a penod of five years with semi-annual payments of $
7,750 At the conclusion of the lease, PJ T could either
return the machinery to Telmark, continue leasing the
machmery for a sixth year at a reduced rate or purchase
the machmery from Telmark|*2] for the residual value of
$5,750

PJT made the first payment m November 1988 In
May 1989, when the second payment came due, PJT
made a late, partral payment of $3,000 They then pad
$1,395 for a contract modificanon and subsequently pad
the balance of the second payment They did not pay the
November 1989 payment or the May 1990 payment

In August 1990, PJT told Telmark to pick up the
equpment In October 1990, Tebmark sent Voluntary
Repossession Statements to PJ T, which were signed
and remrned Instead of repossessing the equipment
promptly, Telmark waited until May 1992 and brought
suit for replevin asserting that the equipment was
wrongfully retained by P I T and was worth $50,000

The court granted the action mn replevin and Telmark
had North Star pick up the equpment, refurbish it and
prepare 1t for sale North Star added some of therr own
parts to facibitate the sale The equipment was soid
privately rather than by public sale and brought $35,000
Of that amount, $5,000 was retamed by North Star to
offset repairs and selling costs Telmark's suit asked for

$74,040 plus attorney fees and costs In the zlternative,
Telmark asked for return[*3] of the equipment, attorney
fees and costs and $24,040 as a deficiency

The court granted a deficiency judgment of $24,040
but refused to apply New York law as specified mn the
lease comtract which would permit Telmark to collect
attorney fees Telmark appeals, assigning the following
erTors

FIRST ASSIGNMENT OF ERROR
"The tnal court erred by not applying New York law as
agreed upon by the parties to the lease agreement *

SECOND ASSIGNMENT OF ERROR
"The tnal court erred by applying Ohio Law and by not
awarding attorney fees pursuant to the lease agreement "

Telmark argues that the court was obligated to use
New York law as specified i the "choice of laws" clause
in the lease contract Since both assignments of error
advance a sun:lar proposition, we address them together

Both parties cite Schulke Radio Productions, Litd v
Midwestern Broadcasting Co (1983), 6 Ohio St 3d 436,
453 N E 2d 683, to support thexr positions The Schulke
court held

[HNI1] "The law of the state chosen by the parties to
govern their contractual nghts and duties will be apphed
unfess erther the chosen state has no substantial
relationship to the parties or the transaction[*4] and there
15 no other reasonable basis for the parties' choice, or
apphication of the law of the chosen state would be
contrary to the fundamental policy of a state having a
greater material iterest in the 1ssue than the chosen state
and such state would be the state of the applicable law 1n
the absence of a choice by the parties "

The first requirement 1s that the chosen state must have
a substantial relationship to the parties or the transaction,
or that there be some reasonable basis for the parties'
choice The second requirement 1s that the apphication of
the law of the chosen state must not wviolate the
fundamental policy of the state which (1) has a greater
matenal interest wm the determination of the 1ssue, and (2)
15 the state whose law would be apphed 1 the absence of
a choice by the parties In other words, the apphcation of
New York law here must not violate the public policy of
Ohio, but only if Ohio has a materially greater interest
than New York and only f Olo law would have
governed the agreement if the parties had not specified
otherwise Sekeres v Arbaugh (1987), 31 Ohio 5t 3d 24,
508 NE2d941, Jarvisv Ashland Od, Inc (1985), 17
Ohuo St 34f*5] 189, 478 NE 2d 786



[HN2] Factors to consider when determining whether
the forum selection 15 reasonable mclude where the
contract was executed, wherg witnesses and parties to
lingation are located, and whether the selected forum 1s
inconvenient for the parties Barret v Picker Internatl,
Inc (1990), 68 Ohio App 3d 820, 589 N E 24 1372

The record shows that both PJ T and North Star are
located mn Ohio [HN33] The machinery, which 1s the
subject of the suit, was located m Ohio, was serviced m
Ohio and was never mspected by any of the New York
parhes It was purchased for the purpose of farming land
and raismg crops m Omo  Under Aricle 9 of the
Uniform Commercial Code (UCC), Telmark would
have to file a security statement in Ohio to protect 1ts
interest ' We also note Telmark chose to avail itself of
the Ohio judicial system  All counsel 1s Jocated in Olno

PJT's only contact with New York was for payment

purposes  Ohio's relationship to the parties and the
transaction 1s substantially greater than that of New
York

[HN4] Ohio does not ordinarily award attorney fees,
whereas New York frequently ailows them to be pad
There 1s nothing mm the record to show that [*6]the
selection of New York under the "choice of laws" clause
was for any purpose other than to assure collection of
attorney fees Under these facts we can only conclude
Telmark 15 attempting to circumvent Ohio's rule against
attorney fees This, m and of itself, 15 repugnant to Ohio
law

The record shows the contract was executed 1 Ohio,
the witnesses and parties are located 1n Ohio and Ohio ts
a convement forum There 1s nothing to show that New
York has a substantial relatonship to the parties or the
subject of the suit There 1s no apparent basis for the
parties’ choice of New York law except that the plamtiff
will collect attomey fees, which 1s contrary to Ohio law
Schulke, supra

Telmark's assignments of error are not well-taken and
are overruled The judgment of the trial court 15
affirmed

JUDGMENT ENTRY

It 1s ordered that the judgment of the Gallia County
Court of Common Pleas 1s affirmed  Appellee shall
recover of appellant their costs herein taxed

The Court finds there were reasonable grounds for this
appeat

It 1s ordered that a special mandate 1ssve out of this
court directing the Gallia County Court of Common
Pleas to carry this judgment mto[*7] execution

Any stay previously granted by this Court 1s hereby
termunated as of the date of filing of this Entry

A certified copy of this entry shall constitute the
mandate pursuant to Rule 27 of the Rules of Appellate
Procedure Excephions

HARSHA, PJ CONCURS IN JUDGMENT ONLY,
with attached opmion, STEPHENSON, J DISSENTS,
with attached opion

FOR THE COURT
By Lawrence Grey, Judge
NOTICE TO COUNSEL

Pursuant to Local Rule No 11, this document
constitutes a final judgment entry and the tyme penod for
further appeal commences from the date of filing with
the clerk

CONCURBY HARHSA
CONCUR Harsha, J, Concurning

[ concur m judgment only and do so largely on the
rationale set forth m Justice Brown's dissenting opmion
m Sekeres, supra Implicit m my decision 15 the
conclusion that Ohio does have a matenally greater
mterest than New York in the particular ssues of this
case, 1¢, replevin of personal property located 1 Ohio
and held by an Ohio resident, application of the New
York law on attorney's fees violates fundamental public
policy of thus state

DISSENTBY STEPHENSON
DISSENT Stephenson, J , Dissenting

I respectfully dissent 1 do not beheve it can|*8] be
said m the case sub judice that Ohio has a materally
greater interest 1n the determination of the 1ssue

While 1t 15 true that the agreement was szgned by PJ T
tn Ohio and that PJ T 1s an Ohio corporation, the act
which ultimately created the contract took place m New
York when Telmark approved it Telmark's state of
mcorporation and principal place of buswmess 15 New
York While the machinery 1s located i and used 1n
Olio, PJT sent payments to Telmark at its New York
office



1 would also note that North Star 15 not a party to the
contract, see Jarvis, supra, at 191-192, and that Barrett
dealt with a forum selection clause, rather than a choice
of lJaw clause

Accordimgly, I would sustain appellant's assignments
of error and remand this cause to the tral court



